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1. IZL®IZ

T, BB FRHEF OFE PR (BEEhE) O 28 L Tnb, 2300 =i 2 5 —[E[H
& 55 % (Bilateral Investment Treaty; BIT) &, X IR FEHEH E/BHE S HE
(Economic Partnership Agreement/Free Trade Agreement; EPA/FTA) D& E D HI(Z
BB RENGENTND I ERERO—DTH LN, HEMEFEOFH 2 EtET LMo
FERERE LT, BEZDPHRICHFET DI2HTo > T, ERNREFRE R THENE
AT N ERET N5, &f%%f%n%y)fﬁﬁﬂ’]ﬁIWT%J:@/%E’J*’%E’C3@5571*5&1%
FEHIE TlE, BERZORE DN ZREEZATHET 7201213, BERZNEEZ AEN TH
HATRE 22 3 HIE DENRGE T a2 R< T2 E N B & ST 5 (ERRaE s TIRAD 23,
BB MO TR ZEER R & L TRV a2, FERIIARS I EERMEICF %
HFETH2 LN TELHOTHD,

LarL, BEZAEICBT 2HHFRET, KR E L TIREZRICE o TR T Re 22 8ok
FRD—DThDZ LITITEDY TRV, FlE, BHEXRD 2 WVIIREROB MR
FE s NEBUR & BRI 2 ik L7722, SBUMIC K> TR ONT- 0D Kol —
A2 TlE, EORKNERITK T HIENBEEZHEZ AFE OIS TEL T D Z L35

WZEZBND, o, BRERH D5 WIIREROBM 2t REZ AEBUF S FHEMR
TFERG L OO, TNPEECRVEINTZEVW) LR —AThH, HEZAED
ITBEERHIFEIZ L > TRFEZRD D Z EDBYRITBEZBND,

ZOD, HOEREICET 5 - HEOFEFEN, —F TIEEEZAEOENIEICHKSL
£E’H§J\¢F’E$Léﬂi fin 5 TIIEZ ANEIC LD R(ANERICET M5 b4 U S 25 wEE

PENFAET D, B RIT, &"ié AEBUFIC & 2 KA IEIT B EREF IR L TOHRZER
L _ﬁzb:kbfb\%) £ 9 5 E1iE, BEZAEOENIE LT YERABITRMEE 725

RIS, WESRK EITZ D LKTQ Z AEOITAPNERFEREIOEN T 2800 H
5o Flo, AEBEZRSZ OB FSICE X DL TV FEGT A RES AFEBIF R R

BV LA, Y LA ENE BEETH DL Z LIXSRF VO 5 L, [FRFIC
YLD IH LITRE SR Eodul - +47 - EORIZRMEZ b2y TIH ) 12888 L&RK
EXTHDEDENGFERVEZ S D, THTIHE, 29 LIy — A TEREZRIT, FEZAE
DOENBHITIZ, KEZABEOEWNIEICHES< Eﬁik%_" L. BEEMPETIIEOICESLGE

45 L) 4T 5 T4 ("parallel proceedings") | Z[ABHCHED D Z LN TE 07
A0 ZOREIE. ZHETW L ONOMEFEFTHEAEL L T Y . £O—27 Lauder
v. Czech Republic /4 Th 53, ZOFMHFTIE, KERTH DJREIT L - THEEIIC I/ S

1 OECD, Improving the System of Investor-State Dispute Settlement: An Overview (Working Paper on
International Investment No. 2006/1, 2006), at 3.

2 Emilio Agustin Maffezini v. Spain, ICSID No. ARB/97/7 (Decision on Jurisdiction 25 January 2000),
16 ICSID REV. 212 (2001), para. 22.

3 Ronald S. Lauder v. The Czech Republic (Final Award 3 September 2001), available at
http://ita.law.uvic.ca/documents/LauderAward.pdf.



NCWeFxzaiE AN CNTS 2, FxaEHRNICBT 5 BERTFLZRA L TWeTF = ajEA
CET21 & E[FTHROEFHEELIT > TV, F =23 BIFR CET21 & CNTS ([ZEN 20T,
ZOXFFEEEZK T SE LD & L, TORR CET21 13 CNTS L D& T LIz L
IHEMTH D, JREIL, 7= 2 - KE BIT OFEHEHFHEICESNTTF = a 283 L7235,
[AIFEIZ CNTS 23 F = 2 OENEHIFTICEEOFFAZIRE L T\, 22 CFx 2d, ik
FHIPFTICBNT, H—0HmFRF = a OENHHFTICHFES LTV DO T, AOAhEREH
PR & DIRE LI 4kt U CTEBEMEZ R T2 720 & DSRIRIT R 21T o 72D Th b5, L
ML, EEHFNT Z O 2RO RN,

fth 7 Waste Management v. Mexico S{4TlE, T3 25Tl ICBHL T, o< &
RO T ST, AETIE, KEOSHTHLIREDA X adil+24Th D
Acaverde 73, A% 2 OHUTBUN K ONEEARZE & B A Rims L, FEEMLEFEEEZIT- T
W2y, ZHOZKINEITI RN E LT, Acaverde [IFHF & A % 2 a DENKHEF
BelZHEFF L=, [FIRFIC Waste Manegement [X, Z L5 D A v a i FEF & E = REOLIT
#1L NAFTAS LD X ¥ aOFBERZWKT HE LT, AF 2Tk LT NAFTA ffi#k
EHUNTIEDOTHD, & ZAPRMMEEHFTIL, Waste Management 73 AR5 4 4
BT DD 2O+t TH S Acaverde 73 A 3 2 TIT - TV 5 [ENRUE &
FEL TR\, Waste Management OFERIZK UEEEMEA FF-72 0 I LT, ©F
0 DEATT 2 FR TR NN TeDTH D,

BAZFEICRGETT 2 £ 91, MFEFICR T 2o~ A 51, AR, A
25 T ZFAR—M ("fork in the road") | & FEII D PRSI, %F 08 TEIPNROE Fe 2 ("'no
U-turn") | & PFREN D PEREHEIZE SN TN /oD TH D0, Bl Vo THNE E 5%
SHETLZHERERKIOPITIE, 2O " SORHADMEIHALSOFHEZHEM L TS HO
bdH, EHICHEL TZFR-M) FEL TEARFEFRBEERE] ZETH-TH, KE
ZOFRANEFILOBLE N IX S BTN DT 52 LN TE 5, Leh- T, &EM
HEENKE TR E OBMREZE 2 DICHT=>TE, T OMMESEE FERENICEEET S
ZEBRETH D,

FTo. BEMIK L ENRGEFHE L ORRIT., RERVICBODTERERIZWV N2 D FHiny
MEFI 388 5 R & Iy & Y AR R REIC S 72 3 5, Maffezini v. Spain $E D g4
DRI 5 X oo, ERPFIRIA T = X LOFEIT, TEFITHT 2 Rl 0 TR
(ZEHRICBSR T 2720, BIT/FTA O F COREZDOHEMDREIZE > TRPERNVEDT
B 56, WEFNEEME L ENRGE Fae LY BHIZENWS T2 LR TEDITE, HE
FOFHelEFIT LD FIESREIND Z & 127: 5, SGS v. Philippines F-4- D b £ HIFT

4 Waste Management Inc. v. United Mexican States, ICSID No. ARB(AF)/98/2 (Award 2 June 2000), 15
ICSID REV. 214 (2000).

5 North American Free Trade Agreement, 8 December 1992, 32 INT'L LEGAL MATERIALS 289 (1993)
[hereinafter NAFTA].

6 Maftezini, supra note 2, para. 55.



MIRARTZ LT, THERERIZH L TED X D MO b O Th &g Ok Fii D3R
AP EE SAEREORELR#E L VO B —BT 5] OTHDHT,

FNTIE Voo WE ZF TREFICFHRNEINEZRBO 5 XX 20725 9 ), Maffezini v.
Spain FOMEBHIFTAFRIRHCHER LT\ 5 X D12, EEMEGIE OERIL, AEOR
(public policy) BI72 Z NS —EDHIKINNNDERE TH A 98, WERNENEH LHE
ik 2 [AREPEAT THED . W TFICB W T H@EIFERR O bziss, REFRIE T"EO
FI2% (double benefit) | #1525 Z LM TE L0724 9, £, BEZIL BIT/FTA 285
WoRE R 2 R E M T ARE L ) TRER OB 2T RIS FEREEN
HHPFNCAFE LG A, WA TEZENICIER CEEZ > TS & LTH, T LR
Tt ZRIFFICHED D Z ENTEDHDEAH ), Tiud, ZEESEICK L TREME L.
ED LD RFHABMEN 2RO L RE N E WO MEICHEET 5, £ 2 TARTIE, #H—IT,
BEZRNED & 5 BB MELEZ R > TV D00, FEME L ENE T L ORISR
DBLEN GRS L, ZORBEEZ ST D2 d 7z o TOF/3 T EFER 72 FE0E % e r
T5, BT, £ LIEREMMERSGEDN, —HEOMPEHMIZ L > TED L S IR T
TP LNCT D, BT, TNOLOMRIT KL - T, BEFRIZW D72 D FhetIER 233
HDHENATNDD, THITREN, S HITKREROFHHIHER 2 1EX4C @R TS 2 <@/ T
B2 ) RET D ICIT EOMEFENEE L EwT 5, EMmicB0V T, baER
fidh LT 2o BFERE T 5 BIT/EPA (281 2 BEEMERSREICE L, ARMOBRGF O HES
NDRBIZONWT HfitiLd Z & & Lizuy,

2. BEMPEBIED I

B i Fhoe & ENRGE T & OBIROBLE G, BIT & FTA I8 2 BEHERHLE
X, OESER, @QFIR—H, QOENEHE TR, @VITFraR, @R
FRATHD 5 DONT AV —IIHHETE D, LI TCIOETIE, IhbOEREMEHTE
DA oG TN TR LT, ZOBICIE, £ 37E7 /0 BIT O&EMEHEE
RONTRRT L, IRICFEBRICHHRE ST b BIT 720 L FTA O & h#EE 2 34 2 23,
ZiuE, £< @ BIT ®° FTA OREREN, FEOET /L BIT ZE#IC L THWDNHTH
Do 1212 L. TR & ENFRETRICEL T, WTIoEOET /L BIT HEH L
TN, fififi S TWD BIT AR 5, 72k, #HRSETHELY L T D BIT
132300 2 CTW\WH7ed, KETE Y HiF 5 BIT/FTA 1%, M4i% BIT/FTA O F THEERICHE
AP TR & EPROE Tt & ORBRAREMERIEEICBWTHDNTZ b ORFL &R D,

7 SGS Société Générale de Surveillance S.A. v. Republic of the Philippines, ICSID No. ARB/02/6
(Decision on Jurisdiction 29 January 2004), para. 132, available at
http://www.worldbank.org/icsid/cases/SGSvPhil-final.pdf.

8 Maffezini, supra note 2, para. 62.



2.1. fEHIER

2.1.1. €7/ BIT

BEMEFLEOR b KR EO—25), HEHER ("no reference" type) Th 5, ZD
TR, BEMITH & BT L OBIFRICOWN T, BURBIZIIAT S E D TUVRUY,
BZIEAT =—F > OET/VBIT H 8 FKIXKD K S ITHET 2,

(D) — )7 OREKIE DG G L7 OFFRIE & O OBE BT 2 W7 Dt
b WREZRIRY | KIFHICHRR SN D,

(2) EH, 5% H OFAIE OB FIT L0 Mkt 7 OFHRIIEI 6 L Ew o
HNZ K o THEE S 72 B2 D 6 8 A DANICAER 72 WA IS R ENE,
WHBEEZOBIRICE Y . ROWTRHO T L B EEfMh&IC, f@ko
DG EFET D Z L ICHET 5,

1) 196543 A 18 HDEZE L o EFROER & DM OB &4 Ok (Y
THU VY D UFKINC L - TR SN B PR ERE v % —DE
BRIk, 7272 LR ES YN O Y FHE ThH H5HICR D,

i) YUHENO T YL ¥ —PRHFTRETRWG AL, Yty ¥ —
DB 72 i B

ii) [EFSE A E RIS VA2 B 2 O ME BN B TRRAL S 41 2 Rl EcH]
FTe MZHANZ W S TR 1L ICSID OFEBRE TH 59,

ZOFKRHED T T, —HOKKIEORER &t OfifIE & oM oEEH4X, ICSID
ik, ICSID BABLIEICHES < fih#k, F UNCITRAL o W-Fhnicfztsns Z &
272508, ASRIE. & 2804 0N BN ECH FHe0 E AT BOBes Tt [AIRFI AT RE S 41 5 ATRE
PEIZHONWT, AIBEKR L TWRY, ZD7D, FEFIT, BEEEMHE LR CHERRERIZES
<ihikz, HEZAEOENBHIISICHET LI L2 oML IICARZ2DTH
5o

EHIT, WG 1T, EEICETL20VNR50F] L0 IEEHV0, o, [ET
JUBIT 2 151 ()3, &) LWIXE4, NEFE, TBORE. T, ZRICLY 5%
bhl-HEEarbyiar] ZELEERLTVDHED, HEFIT, FRICHESGERE
FC, BEEMCESFEROEBRMERICMNETE D MIhD, bbb

9 Agreement between the Government of the Kingdom of Sweden and the Government of ___ on the
Promotion and Reciprocal Protection of Investments [May 2002]. €7 /L BIT O 313K DA h TAT
T& %, http!//www.unctadxi.org/templates/Startpage_ 718.aspx. L FOMIEIZHBWTIE, 2DV A b
%"UNCTAD Online" & 727

10 32307 % A K Cl, "Any dispute concerning an investment" T® %,



T 8 FRIE. TKNTEED G RDEBEMRH TR & ENRGE T o B0 ICRIRFICAFES 7
DAREMEIZ OV T, LB L TV DD Th S,

AR PRSI, Ty ~—7 - T ABIT H 95 2L, FAY - £5/VBITH
11412, I -FFTVBITH 85K, 704 - T /VBITH KN, M7 70D -
ET 0V BIT# 75:15, AA A7V BIT# 84:16, hb= - &5 )L BIT % 7 4:17, JE[H -
E7L BIT 4 8 52 3 (B 185, £ OET /N BIT THRASN TS, ZThbDET
/L BIT Tl [H&H4) OFEZRSILVS, fili)y, %E - €7 /L BIT % 8 & 1 HUWVEZR)
X, T < ERL TV D, FREITRO L S ITHET 5,

— 7 OFEFIE O E R IUI 2L & T OFFKIE & ORICE T 5. Hi%—T5 OFifik)
= O E RIS 0 FEITE T 5 21345 OFFFKIE O Z O E 255 < #HIZ
BT 285 T > T, KRR SRS O, FEROEFREIC L 2870
5 3 H®IC, YHERXIISEDNEL LA, EEREICAFE S 520,

ZOREO F T, BEFIT, Y BIT I2ESFER ULOFREMBIAFET D2 N T
TR, L UBEEFR UL OBESN, F URENORET HibRkE, HEZ
ANEOEPWNRHE FHUICFRFICHFET S22 2 2iE, MLELLTELT, Z0oRTIE ERED
#ETVBIT LRETH D,

11 Agreement between the Government of the Kingdom of Denmark and the Government of ___
concerning the Promotion and Reciprocal Protection of Investments, available at UNCTAD Online,
supra note 9 [hereinafter Denmark Model BIT].

12 Treaty between the Federal Republic of Germany and ___ concerning the Encouragement and
Reciprocal Promotion of Investments, February 1991, available at UNCTAD Online, supra note 9
[hereinafter Germany Model BIT/.

13 Agreement between Mongolia and ___ on the Promotion and Reciprocal Protection of Investments,
available at UNCTAD Online, supra note 9 [hereinafter Mongolia Model BIT].

14 Agreement on Encouragement and Reciprocal Protection of Investments between ___ and the
Kingdom of the Netherlands, available at UNCTAD Online, supra note 9 [hereinafter Netherlands
Model BITI.

15 Agreement between the Government of the Republic of South Africa and the Government of ___ for
the Reciprocal Promotion and Protection of Investments, available at UNCTAD Online, supra note 9
[hereinafter South Africa Model BIT].

16 Agreement between the Swiss Confederation and ___ on the Promotion and Reciprocal Protection of
Investments, available at UNCTAD Online, supra note 9 [hereinafter Switzerland Model BIT].
17 Agreement between the Republic of Turkey and ____ concerning the Reciprocal Promotion and

Protection of Investments, available at UNCTAD Online, supra note 9 [hereinafter Turkey Model BITI.
18 Agreement between the Government of the United Kingdom of Great Britain and Northern Ireland
and the Government of ___ for the Promotion and Protection of Investments [June 19911, available at
UNCTAD Online, supranote 9 [hereinafter UK Model BIT].

19 See, Arts 1(1)(e) and 9(1) of Denmark Model BIT, supra note 11; Arts 1(1)(e) and 11(1) of Germany
Model BIT, supra note 12; Arts 1 and 9 of Netherlands Model BIT, supra note 14; Arts 1(v) and 7 of
South Africa Model BIT, supra note 15; Art. 1(2)(e) of Switzerland Model BIT, supra note 16; Arts
1(2)(e) and VII(1) of Turkey Model BIT, supra note 17. 723E I/ « €5 /L BIT 1, ) (oW1 <T
i BHEFKL TV, See, Mongolia Model BIT, supra note 13.

20 UK Model BIT, supra notel8, Art. 8(1)[alternative].



2.1.2. BUTEWE
CME v. Czech Republic TEEA SN 7=F =2 « 7 % BIT 1%, Z OHEHERfhE4HE
AT D, FFRKNE 8 RITRD X HITHET 5,

D — 5 OREKIE & 7 OFEFIEORER & ORICET 5, Uikt )7 OFEKIE O
BEZOBRGIZHET 2T X TOMmFIE, WRERIRY KR S5,

2) AL VIITW O MFD . W IO G HE DS AAF AR 2 255 L7 A
5 6 & H LRI AR SN2 W EITIE, BRRIENIT M 5500 4 & fh#k
HAHFTATFES 5 2 L ICRET %,

3) WUREMEHHPTIE, ERFSES EERREIRG HEE B2 OMBERIAIZEH L Tt o
FiezRE T 52,

[AZ:121%, UNCITRAL fh# & EPNRE Tt & OBIRICOWTI B OF &2 e < #ikd
5 X912z £, CME v. Czech Republic (238 1F 2 th#k Ee I fir o & sl H | Wr S TR E W 72
BB E R Lz, 7o, HEFRIT HREICHEHT 2T X ToOHmF) #EBRMPRICAFET 52
LIRTE, o, FEMAE 1H () (VA THRE] LIENERUIRNIC L > THEA b=
YRy arvbEair b EOTNDH22, ZOREHFDOERIT, AT =2—F 2 - 5L BIT
DEFERFETH O | MPEEHIFTIL, BHEF DWW B "contact claim"lZ %) L T H BHHEME &
BbHo 5, BEILEMEREN | LET, Fr~—2r 2P BIT #9428, AT -
RAY BIT % 11524, N> AV — IV BIT %852, M7 7Y%« b= BITH 7
G2, LN ) e A2 —F V BIT 8 7527, NFAZ L« 24 ZABITH 9 52FICHLRD
ZEMNTED,

<, BT RZ - BEH BIT 5 8 §290%, MEHER I FETHY 26, L 0Hky

21 Agreement on Encouragement and Reciprocal Protection of Investments between the Kingdom of
the Netherlands and the Czech and Slovak Federal Republic, available at UNCTAD Online, supra note
9.

22 Id. Art. 1(2)(v).

23 Agreement between the Government of the Arab Republic of Egypt and the Government of the
Kingdom of Denmark concerning the Promotion and Reciprocal Protection of Investments, available at
UNCTAD Online, supra note 9.

24 Treaty concerning the Promotion and Mutual Protection of Investments between Federal Republic
of Germany and Bolivia, available at UNCTAD Online, supra note 9.

25 Agreement between the Government of the Republic of Hungary and the Government of Mongolia
for the Promotion and Reciprocal Protection of Investments, available at UNCTAD Online, supra note
9.

26 Agreement between the Republic of Turkey and the Republic of South Africa concerning the
Reciprocal Promotion and Protection of Investments, available at UNCTAD Online, supra note 9.

27 Agreement between the Lebanese Republic and the Kingdom of Sweden on the Promotion and
Reciprocal Protection of Investments, available at UNCTAD Online, supra note 9.

28 Accord entre la Confédération suisse et la République islamique du Pakistan concernant la
promotion et la protection réciproque des investissements, available at UNCTAD Online, supra note 9.
29 Agreement between the Government of the United Kingdom of Great Britain and Northern Ireland



BEMFOEREHEML TS, FAFKT, K&K LT T—HORMOEOER TSt &
{5 OFEHIE & O O# 4TI - T, Y% —FOFNEOER XIS OREICHET Y
Ffh 7 OFFHIE DOARBED FTORBKICET 2D 205 EED D, ZOHESRY I,
FATHRA L2 3EE - £V BIT 5 8 &L 1 HEFIEFREETH D, 2% 0, HEFHFITRE
HNCFES K FHEREZEBRPRICMHFET LI TERVN L OO, ERZZ D2t
B2 NEOENEHFFEICFRRHCIEFTH 2 EICELTUL, [MLOEDHRNDTH D,
Lo T, XF kb, FEM LRI, BNLVLEEREL LT T L72FHE 2
WATT D AR H D L2 X9,

2.2. HRH

2.2.1. €7/ BIT

ML ER | L7 AT BIT IZEBWTASEHA SN TS0, TR ("fork in the
road" type) | ff#HKRETHD, ZOFRED FTlL, EWFEH D —ODIEN T +—TF L
WARET 2 2 L 2 REEFENERIR LT-5E | OBPUTRAN THRBEAR FTHE & 72 530, fil 21X,
F U « =7V BITH 8 RIFKD LS IZTED D,

(1) A EDOFIICISWTIAET D —FH OFEFIIE & h OFFKIEOREZK L D
IRy G D KAFEIBRR OB B | BAFR S FA T Tl M Thh 2 gz
YRR

(2) FEROEFED A 3 @H LANICHREHF#EIC L > THRRIZE L 2 WEIT
X, HUEEERITEEDFERONTIINIMNFEST 22 LN TE D,

(a) Z D FKIEPNICIN T Y LR E DT O 7= KR E O REFR & 2 eI
4EN

(b) 196543 A 18 HIZTV v > h Y TR S NZEF Lo EZFOER & O/
DG4 ORI BT 2 55910 & o TR SN - WG Aipe E st
v A — D EBE P

(3) BEZEN, Uifh#z . £ DOXIMNIZIW THEEE M T ORI E Ok
MR & 2 BHFT U EF SIS FE L 72581213, TOWREITREITH D,

H 8K BHEMNEDD LT, RERIT, REMFZKEZAEOHERD L EHPTIATFE

and the Government of the Republic of Kazakhstan for the Promotion and Protection of Investments,
available at UNCTAD Online, supra note 9.

30 Zachary Douglas, The Hybrid Foundations of Investment Treaty Arbitration, 74 BRIT.Y.B.INT'L L.
151, 274 (2003); #1122 INAFTA % 11 BRI 3510 2 ENAREE O BLAIO HBEEO E 0k & #PH ) [k E
BRigFE AR 5 18385 3 5. 9 H (2005 4F),
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T2, HDHWIE, ICSID MIRICAFET 20, BRHNTHRE L RT3 TOREIX
BICEEFTHZENTERY, ZOX) I TFR-H PRSI, 707 F7 - TV
BIT% 105 23, 4 Z7> - T /VBITH 125 3HKL N 41H2, ¥ 1 - €7 /L BIT % 11
Z 2538, ~ULb— - EF )LV BIT & 8 &34, K[E - 1994 -7 /L BIT # 9 55 2 135, K[H -
1998 AT /L BIT % 9 5 2 E6 BV T H, TNENEH SN TV 5D,

—R LA, FU - ETVBIT 5 8 ik, HEZNFRIRFZIL DD FMER FHill
LMERCTE T, ZHITEBENR TR TH A LenAd ) EEDLLRVWEBREL TS X
INCHED D, DFEY, MEFERRE LI RAgIc, TR ST, BIT (26175
BB F D TR IMER 2 A S RIS 20 D X 9 ICR A 2D Th 5, Z 2 THET XL,
(I DEFZETH D, BlziE, 7aT7F7 - 7L BITIE, W 5FEHSL] L)
BEDHFZ L TR, ZAUIFTREICET 282 i E £ ) 5, [HE7 /L BIT I
BOWTHEE IE, TEA IR L > THEZ BN RENI R OEENITENCEE T DM
Rl ZELd X COBBEOMELEWRT 5D T, HEZAEICE T 2REZOIESD) & 0B
TERLRRRIEMRIENE Y LD 537, 2912 TUE, HEBREICHET 5 EOEEND,
BEOMENRRETHEEZEZLNDLDTHA I DN HDHVIX, ILOWEREEN—2>DH
SERERTIOTHS M, b L, TNENOENBBEICOWT —>FOMFNEET D
DTHIUE, BEFIL, [ZEFIR—R] FHO T TH > THIRANFHRANEREZFH>Z &
W72 %,

Z O RICERE LT, K[E - 1998 £ E 5L BIT 1%, EFIZ X 55O EFEIhE~D AL
b bd, HEFITEERMEOIILEZE E RV EIERE L, HEZ AEOENEHT
WCBW TSRO D Z LN TEDEED D, ZOHTEIX, HEFOHER - A2 RET D720
(2 DT 28 Ft) ZHRICRDTZHDOTH 539, L, moe7 /1 BIT O %

31 Agreement between the Government of the Republic of Croatia and the Government of the ___ on
the Reciprocal Promotion and Protection of Investments, March 1998, available at UNCTAD Online,
supra note 9 [hereinafter the Croatia Model BIT].

32 Agreement on Reciprocal Promotion and Protection of Investments between the Government of the
Islamic Republic of Iran and the Government of ___, available at UNCTAD Online, supra note 9.

33 Agreement between the Government of the Kingdom of Thailand and the Government of ___ for the
Promotion and Protection of Investments (Version 2002), available at UNCTAD Online, supra note 9.
34 Agreement between the Republic of Peru and the ___ on the Promotion and Reciprocal Protection of
Investments, available at UNCTAD Online, supra note 9.

35 Treaty between the Government of the United States of America and the Government of ____
concerning the Encouragement and Reciprocal Protection of Investment, April 1994, available at
UNCTAD Online, supra note 9.

36 Treaty between the Government of the United States of America and the Government of the
Republic of ___ concerning the Encouragement and Reciprocal Protection of Investment (1994
Prototype, revised 4/1998), available at UNCTAD Online, supra note 9 [hereinafter 1998 US Model
BITI.

37 Croatia Model BIT, supra note 31, Arts 1(1)(e) and 10(1).

38 1998 US Model BIT, supra note 36, Art. IX(3)(b).

39 D K[E D BIT &, HEFIIHEZAEHOEHFN B TEEMEEZ RO 5 Z N TE D LHRET 2,
See, Antonio R. Parra, Provisions on the Settlement of Investment Disputes in Modern Investment
Laws, Bilateral Investment Treaties and Multilateral Instruments on Investment, 12 ICSID REV. 287,
334 (1997).
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T R RTEIL, ZORICOWTIIRERL TR Y, &KL LThHIE, b bk
X, AT T AR TR OFREMEICEA L T o7 CERIEMEZ - Ty,

2.2.2. BUTHEWHE
TNB T« KE BIT (3 —FH R B P SFEEZBEA L TEBY . 208 7 5R:I3KO X
INZED D,

1 KROBRM L, FE&EHG LT, —J7 OREKIE & A7 OFFKIE O E Rt
EDOHOMFTH> T, WOVTANITETLLDEN D,

(a) Yi%— 5 ORFEFIE & 3% 5 O EOERXIT2t L o oREE =

(b) 5% OFFIE OHEFE Y L > T, Skt 5 o E O E R 35
AT H Z DN E T (2D X 5 R BAHET 2 5E)

(o) HEITB L TAREKIN G 2 IFAIRR LToHER D1E K

2. WEMFNRELTGEITE, HFYEETET Wk & W2l L TRRkE
RODRETH D, Bl AT TE o TG aiTid, ikl
77 DFEARIE O E RIS AET, IROWT DN L%k G OfRR 2 A FET 5 H»
BIRT D Z &N TE D,

(a) %D YHE T H 2 K E O TIESCHI AT U TEEC AT
(b) W ATRERFRICAE SN SR Tt
(c) Ak 3IHIZHE - 1= Ffht

3.(a) Maxfth 7 OFFKIE O E R T S4EA, 5 2 H (a) X (b) O F T O figik
AMFELTELT. o, BEHFOREOAND 6 FHANFEL TVWD Z
ERFME LT, YHMERISMI, FEHIZLY HFORREZRONT
NWINDYR T & HMWENATFET 2 Z LICRET 52 L 2|IRTE 5,

@) 196543 A 18 HIZU v b TIERRENTZEZR LD EFEOFHE &
D OFE A 4 DI 5 540 ICSID S 12 K » TR S 47
BBy FRR ER Y o 2 —

() YEZt =DM TERWGEITIE. Y%t o 2 — 0B

(i)  [ERRE A ERRE IS 152 B2 (UNCITRAL) Ofh#BLAI

Gv) WP YFEM CTHEICARE SNTSHAITIE, 2 OMmo P E Xt
DAL

(b) LEERXIFISHBZOLIICHABELZRGIE, WThohFLEE S, 4%
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HACHFE SNIZRIUTHE > T ZBAA T2 Z L8 T 540,

ZOHED FTIE, WERENE 2 HIZNE > TREZ AEOIHFTE TG 2 B FEL T
WO EITIE, & 3 HIZHE» THEEMPEICREM 215832 Z LT b, Lo
L. % 1 ERAKEHFILIRE S E (investment agreement) . &% & #F 7] (investment
authorization) . XIX[REMNZNVEERONT OO LRAEL I D E L TWVWDHDT, HEFIL,
ZNENDOERFERIZ OV TEAN TR & FEEEMEE A RIRTE D L HI2b A 5,
R SR, fich, F== - KEBITH 6 & 3H @1, TAErFr 77
VABITH 8422, 74 UVEL « AL ABITH 8K 2HEBRENRHDH, 2 bHDEKRK
T GG a R EFRL TV OISR L, Hig BIT 4 15 & & H-X )4 BIT 5 14 &,
BE Gz, FRNCL > TEZXONTEEEZOMRNRES NI ENOET MG EE
FLTWD4, $%ED BIT O FTliE, HEFIL, Wi 5 "contract claim" % [E R Fe
(SATRET D L@ ey, L7ed» T EFIT & » TOFRiAERBIT, #oMIC
(345 BIT OREMFOERIMFT D2 LIk D,

2.3. EWNFRlEEi

2.3.1. €75 /L BIT

BB PERICBI LT, i AE LW T e —F 8 TEAN T EER ("no U-turn" type) | T
D, FIZITKIE - 2004 FE TV BIT 8 24 50, BEZI2, ICSID %k, ICSID Bk
Ef#E, UNCITRAL ik, XIZZOMOAE S NIEOWTNIRFT L Z L 2R
LN, B2 ENLLT DL D G E LT D,

ZOFO T T, LFOREPTTZ SNRVIRY | WAR DR b EICf3E
TERW,

(@) JUED, RERITHUE SN Fhelcit> T, FEICK Y PRICFRET 2 Z

40 Treaty between United States of America and the Argentine Republic concerning the Reciprocal
Encouragement and Protection of Investment, 14 November 1991, available at UNCTAD Online,
supra note 9.

41 Treaty between the United States of America and the Czech and Slovak Federal Republic
concerning the Reciprocal Encouragement and Protection of Investment, 22 October 1991, available at
UNCTAD Online, supra note 9.

42 Accord entre le Gouverment de la République francaise et le Gouverment de la République
Argentina sur l'encouragement et la protection réciproque des investissements, 3 juillet 1991,
available at UNCTAD Online, supra note 9.

43 Accord entre la Confédération suisse et la République des Philippines concernant la promotion et la
protection réciproque des investissements, 31 mars 1997, avarlable at UNCTAD Online, supra note 9
[hereinafter Philippines-Switzerland BIT].

“UREOH B, BEXROIREICET 5 B AREBUT & R REBUN & OMOEE, FRk 14412 5 12 H
FRH 17 & BEO BB, REROMREIZET 2 AARE &R b A ERILE & OB OWHE., ik
16 45 11 A 25 H A 15 5.
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L,
&0
(b) MZfhEGEID, KOLDEESTNDZ &,
@) % 24 55 1 H () OBEITES W THFEICAFET DFRICOWTIE, & 24
FICHETDEREZWHRT D& SNDODRHEICELTH, WIhn
DFFHIE DOIEFIT ISV TREE S 1D ITBEERHIFT AL FNEB T IR W)
TRFRAZf2tl LA L < IEM oM PR FHU B W TTRR 2B L, 3T Z
b OFFEA L < X TFHRa ke 3 2 MR 2 RSN FmICK W HEET 5 2
L
30
() £ 24 55 1 H (b) OBUEIZEAS W TIERICAIFET HFERIZ OV TIL, 5 24
FICHETDENEZHBRKT D &SN HEICELTH, WIhn
DFFHIE DOIEFIT ISV TRRE S D ITBEERHIFT AL EESBC T IR W)
TRFRAZ 2 LA L < IEMOMm PR FHUI B W TTRRi 2B L, 3T 2
Lo OFFFAE L < X Fft 2 fke 3 2 4R & | RS & OB EO BT 3 E H I
KO HEES D Z L5,

ZOBEICHE AR, EEMERICHEREMARET 22012, BEFRIT. RIZENBE Fii
WZHFZ TORWIEAITIE, T 24 RICHET 2R AT 5 & SND 007 D EICE
U@MEW%%%%%%%#%%@%M%L&H&@&%f\%mﬁﬂﬁ%%ﬁmﬁzf
WDSEITIE, A CHFE B U CEPI R Tt 2 ki3 2 MR 2 e L 22 0 i B 72,
L/f:75>of\ BEEFIT, O SYIORE I T, B NRGE T E B 2 3R
D2 LFER SRV — BEERZEERMEICHFET UL, REZAEICKIT 2 ENK
WICET DR ZHE L RTNER LR 0DOTH S,

é%’ BEF N, BEZAEICE T 5 BEES0 - DI EEMEICTER 2769 545

ik, BEZFEET T MEBEES L ENRE FRABET S Lo kv bhb, o
DT LiE, BEZENEBEMEBICEFT2H5101E., TOMESHE S ENRE Fhe BEEL
RIFIER BN EEBEWT 50T, T2& 2ENFR L HEFRE CRENRL->TH,
AT T DR ZHERF T2 Z L IERO o2 nDTH D, ZOHAT, [ENKEFREER )
FIEI, THEHLE ) Gl 0 Z R ) G0 & 3R ICHRE S 5, fthoE 7 v BIT 12861
% NENE FREER | X, 4 -5V BIT 26 5 1 H(e) KN 2 TH (e)46 & 7 ¢

45 Art. 26(2) of Treaty between the Government of the United States of America and the Government

of __ concerning the Encouragement and Reciprocal Protection of Investment, available at UNCTAD
Online, supra note 9 [hereinafter 2004 US Model BIT]. IEPNR# Tt EER | KEIZ>WTE, &I
AIEBTE 30, 11-12 HbL B,

46 Agreement between Canada and ___ for the Promotion and Protection of Investments, available at
http://ita.law.uvic.ca/investmenttreaties.htm [hereinafter Canada Model BIT].
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YU ReEFTIBITHE 9OSK 2NN SIATTH D,

2.3.2. BUTEEHE

] PR R M S E 2 L TV A E 7L BIT 380 20 b oo, FISHEIT, T
FEKESC T & 3G Uie BIT/FTA ICHAGA TN TE TV D, 20t L <A b6,
NAFTA % 1121 & Toh 5, F£7o. FVU - KE FTAS S [EPNEIF PR iG] #8H LTk
0. ZOH 1017 F 2 HITRO LS ITED D,

OO T TIE, AFOSHENETZ SHRWIRY . Wi DR & I3
TE2R0,

(@) JFEA, ALKICHE SNEFRICHE - T, FHEICL 0 MEICRET S 2
&

JNA0)

(b) %5 10.15 5= 8 HICHIE SN E@MD, RO DELoTNDH T &,

() % 10.15 55 1 T (a) OB IS THEICHFET 255 RICHO VW TIE, 75
RENTZEREZAEL I L SNDFHFITEHL, W ORERIE O LR
K%dwT%EéM6ﬁ&ﬁﬁﬁXiﬁ%ﬁ%%:%w(ﬁﬂ%%ib
L < IO FFRR TR B W TR A B L, T2 b OFFads
UEFpi ke 3 DM A2 RENEmICL D BET S 2 L,

JXE0)

(i) % 10.15 25 1 3 (b) D E I SO TR FET DR ICOV T 76
RENTZERKEZEL S L SNDFHFITEHL, TN ORERIE O LR

IZEDWTERE SN DITBECHIFT UL FERHIFT IC B W TR i L

L <A OMFFRR TR B W TR A B L, T2 b OFFads
<m%ﬁ%%ﬁ#%%ﬂ%pﬁﬁﬁUm%@ﬂﬁ#%ﬁCi@ﬁﬁTé_
L,

ZOHEIL, KE - 2004 F£ET L BIT & 26 5 2 HICESL L T\ 5, FAEZR TENRE T
R PR ATEIX, X - = 7 FABIT & 13453 H49, H - Ax 31 = EPA % 81

47 Agreement between the Government of the Republic of Finland and the Government of ___ on the
Promotion and Protection of Investment, available at UNCTAD Online, supra note 9. However, this
model BIT does not provide the subsidiaries' waiver.

48 United States-Chile Free Trade Agreement, 6 June 2003, available at
http://www.ustr.gov/Trade_Agreements/Bilateral/Chile_FTA/Section_Index.html [hereinafter Chile-US
FTAI.

49 Agreement between the Government of Canada and the Government of the Republic of Ecuador for
the Promotion and Reciprocal Protection of Investments, available at UNCTAD Online, supra note 9
[hereinafter Canada-Ecuador BIT].
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2R50 A=—> « K[E FTA % 10.17 551, ~b— « K[E FTA % 10.18 5§52, UL T T A -
KIE BIT 55 26 S 2 3 C L b5, L, ZHHORKNOMTIE, [HEEMF DOER
OAENFET D, FVU « KEFTA, F~—> - KEFTA, ~L— - KEFTA, XUV L
77 A - KE BIT 1%, EMPIIRESGE. BETT. JNENBEROWTILOBERD
HLAELIDEHELTVWADIZH L, NAFTA, #F % - =277 KL BIT, H+ A% =
EPA (2B W\ Tk, SHERICET 2R L, BEFIIIRICHFETE 20, b o
FEEIL, TR FRRER ) LEO T TORERORRNILIC, BEAQEEL KT LD
WX %,

2.4, VAT FRGRTAR

LTI DD, WL oo BIT 1%, HEFIC Imﬁﬁimk*ﬂ THSIMEED
T RIBRCHERR 5 2 & 2. BFRIICERD T\, Bz, - F =2 BIT 6 11 5 2
TH N N 3 IESBIIRD L O ITHET 5,

(2) R L 72> T DIFNRE D LD IR TE RWNGEITIE, W omgY
FHE S HE LT ANTREHRIE OBERIINE > T, Ui n’%’ﬂ@*@ﬁﬁ&éﬁ
TEREB SO IATEAE PRI IV TROF Fhe 2 Blba 5 Z £ N TE %,

3) WO EUEE L, RIS 2 EICKESITAIC X - TR ATRE R E N
ﬁﬁﬂﬁﬁﬁéﬂfwéﬁﬂﬁﬁTwaéﬁmﬁb%fvuT®ﬁ%%k
HZLWTES,

(a) WHHRIEZ, TOEAIZBWT, 1965 FDEZE EMOEZFEOER & DR
DEE ORI T 2R OYEETH 256101, &Gk E
Bt o Z —1T MREERAVE 28 ST 36 FRITHE - o fis U D720

50 W L OEWHEDTRLIZBI S S AARE & A v afRE L OMOEE, FAk 17 4 3 A 4 HEKH 8 75
[hereinafter Japan-Mexico EPA],

51 Agreement between the Government of the United States of America and the Government of the
Sultanate of Oman on the Establishment of a Free Trade Area, 19 January 2006, available at
http://www.ustr.gov/Trade_Agreements/Bilateral/Oman_FTA/Section_Index.html [hereinafter
Oman-US FTA].

52 The United States-Peru Trade Promotion Agreement, 12 April 2006, available at
http://www.ustr.gov/Trade_Agreements/Bilateral/Peru_TPA/Section_Index.html [hereinafter Peru-US
FTA]

53 Treaty between the United States of America and the Oriental Republic of Uruguay concerning the
Encouragement and Reciprocal Protection of Investment, November 2005, available at
http://www.ustr.gov/Trade_Agreements/BIT/Uruguay/Section_Index.html [hereinafter Uruguay-US
BITI.

5¢ See, Chile-US FTA, supra note 48, Art. 10.15; Oman-US FTA, supra note 51, Art. 10.15; Peru-US
FTA, supranote 52, Art. 10.16; Uruguay-US BIT, id. Art. 24; Canada-Ecuador BIT, supra note 49, Art.
XII1(1); Japan-Mexico EPA, supra note 50, Art. 76(1); NAFTA, supra note 5, Arts 1116(1) and 1117(1).
55 Agreement between Australia and the Czech Republic on the Reciprocal Promotion and Protection
of Investments, 30 September 1993, avarlable at UNCTAD Online, supra note 9.
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L MBI ENTET B 2L, (M)

(b) T DFRHIE 554 A0 4 TIE TV AL, BB 5 B IZ G-
AL S 05 BB UL A S I Z OO RIS . S35 &
HET5 L.

ZOXIITAREE 2 BT, BREZP WP ENIHFTEICMNFETE L LED, 5 3 HIT
E N RA PR R EFIC &> TERICBBE IR ERTWAEIhrb 6T, HEFHITY
G ICSID fPEAFICHFETCE D EHEL TWD, Lo T, Zofp#kgEmix, ERLX
NVEEBEL VORI TIEAT L C R 5 2 & &, B RICEBERICRD TWDHO
Thd, ATFEHRM ("parallel proceedings" type) | fh#SIEIL, 5 - N> 4 U —BIT
B 12 55615« R—F U FBIT % 13 FRNCHLRDZENTEDLN, ZRHHDFREDTT
X, W XUTEAICET 258RICONWTO AR R D 5 2 L BRRERICHED S
nTns,

2.5, [EWNRE FHeei TR

BEFICETEAKE 2RO D L 58k Lo, EREHFTN —EMBRNICHREZ T &
DAL, BEEZDEBMIRICIRFT 52 L2805 L0 ) ESGHAR M 5 BIT
HIFET 5, AFRTIE, 29 LicffEkgmsz . TENRGE Focsti74 ("local remedy first”
type) | EFES, Z DX A TOHNL, TAEBF o - 7 BIT 4 10 52 1 HE N2 IH8TH
V. ROESITHET D,

(1) —FHOKKEOREZ &t OFEIE & OMIZIIT 5 AR E DO T4
LT o T, B ORKIEOREXOEEIZET 2 b DIE, A4y
IR T E WG AR, — O FEFOEFEIZL Y, ZOXBAICBWTE
BTN T RERIE OWER & 5 BT O EICAHTEI N D,

(2) LLFOWTNLOHFEICB O TIE, WIFNhOMELHEEICLY, Yikhd
IEE BRI AT REE LD,
() WEEEHE & YHREZEDN, TOLIICAE LSS,
(i) & D KIENIZI W TEE P TR E OHERR & 2 BB FT I 4 3t
FESHIUTZRER D 8 8 H ORI AR L 721212, Yz P s o iE &

56 Agreement between Australia and the Republic of Hungary on the Reciprocal Promotion and
Protection of Investments, 15 August 1991, available at UNCTAD Online, supra note 9.

57 Agreement between Australia and the Republic of Poland on the Reciprocal Promotion and
Protection of Investments, 7 May 1991, available at UNCTAD Online, supra note 9.

58 Agreement between the Government of Canada and the Government of the Republic of Argentina
for the Promotion and Protection of Investment, 5 November 1991, available at UNCTAD Online,
supra note 9.

17



TLTW2RWES,
Gi1) Y 3ZFH M T O AR EN FENTNAN, YHEENERE L TH-> TN D

Yitre

F1HEPHET DL 01, KEFRIT, EERMEICIRFT D80, BHEZAEOEHAFTIZ
BEMF LT D5 2 ENERINLD, ERAREFREARLS T2 & ETIINERY, 53
B X, EWNEHFT 8 & H UNICEME IR Z TS R0WhEa, KON o HRA T S
NTHIRAR L LTIFYFEEDRF o> TV DLHEITIE, S ITEEMRICATEIN S 5
WHThHD,

WL U REm L, 7B F o« AT F BITHE 7B F o« A3 2 BIT6OIZ
LEENTND, ZOXA TOMBEEO T T, —EHMOBITIE, ENEHET & EE
P ORI THAT LI FR L FRFICED D Z LN TEHTHA D,

3. HEHPIORKRES

3.1, HHER SIS 5 B

INETOE A, MEHER PERLHEOBEHANEAN L~V EEEL~ LD TEATT 5
Tl (B L CRIELE 72> 7=D1%, CME v. Czech Republic FDO A TH 5, A28V T
JFSX, Fza - AT X BITICESWT, F=a &2 fRICEF L, CME X, 2015
#TH5 CNTS BNF = aEHNTHEFELITOHFEZHET L LI, F = apH
BIT (TN L7z & ER LTz, ZHUIxtd 2 0ekmbifi e LT, #EF = 21, CNTS 5
= A OENEHFT CREICRFE EOFERZE L TR Y . FUSIIAREH AL T = = DR
HLFHPFNMFE LT L FRE L, g, EF Th 5 CME 1%, ENEHIFNCE
WCEFNZHE AL KFEE RO D ZEERIRLIZOTH Y, BIT (ZESW CTRIBHIRE &2 K
DD EIFFHFINDRE TR, BT, #EOHFERO L D ITFRIT T,

FHRNCE S FREZZATT 22D EREEZNICES e aFIHL T
HEDOHEDOERIZT, EHINRTUT D20, JREIT, ZOFERPAMS
KOEIZESS D E LTS, E0bi), F=aERNCBITEEDO S
i, F = 2O RFHHFTICB W CTRFE EOFFERET> T D, Z o0k
FRiDOHI), TROLEEOREICHTI2HEORMHE, NELTHL LWV I HE
T, FHICESLS FRICBN T, RERHFTFRICBNTH, YFEND

59 Agreement on Encouragement and Reciprocal Protection of Investments between the Kingdom of
the Netherlands and the Argentine Republic, Art. 10, available at UNCTAD Online, supra note 9.

60 Art. X of the Agreement between Argentina and Spain of 3 October 1991. The English translation of
the text of this article can be found in Maffezini, supra note 2, para. 19.
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e

BHEME A 9 = L 1X72\ > (does not deprive the parties...of jurisdiction) 61,

B2EIIBWTHMS LIZLDIZ, F=a - 47 4 BIT 4 8 SR MERER fh#RH T
b FEFIE UNCITRAL ffICHFEMFETE 2 L DD, Uik T & ENK
Tt & OBIMRIZ W TR S BE LTy, BT IZ IR A IR R4 TE 2 fifR L
TV, TRKICHES S Feld, Hx OSRKICTB W TRBEDED R RWVIRY | RFE L
DTN L o TEIE SN EIRARTN D62, Lo T, ML, F=2 - 47
>4 BIT OMERER | RIT, HEZRICE D AT 2 Tl 2258 L TH72R0n & ORiE
Mo TWeb D &b D,

3.2, A R—RUZRIEIC BT B

3.2.1. Vivendi v. Argentina {63

AL, RERT VB TF U OMFENF TH S Tucumdn &L fifE Lo 2ty v a 38K
IZBD MR T 2, AL, Tucumén BIFOTHIET R TEEZ L LTOTALELF
2R L. Tucumdn B2 OHERZATEE L Ca vt v ¥ a V38K EOJRE DR %212
ELDiX, FUET BT - A BIT OER Z#EK L, 78 F 0%F BIT k.
ISR L CEEEZATDEERLES, Ll KMoty v g KT P E §E
MESRTEAZ G A TRV, [FSEIL, YO OMmPEHICE T 2 ofko-dic, 2K
BHFEEITHH % Tucuman OITBEHIFTIZMNFET 2 L EH T, TORT, L, R E
LRI #FERIIa Uy v a VERICE S Y EE OMHRNERG ICOLBEE L TR
D, EoT, B EOYMB AR LIEIZ LY | JFEIXE OFER % Tucuman 7B HIHT
IAREL 22T TR B 72 & R L7265,

JRE X, PR EEEMESREO SRR H o7 L LTH, FRICESFEREHEICH LT
FERT DI H Tz > THEANCENBGF ZRkD D Z L%, A BIT 12X > TEESIT LT
RWNE G LTz, ZOFRICBWTIRE T, A BIT 5 8 & 2 HAHEM Lz, FSRHEITRK
DEITHET S,

FINYERIC L > TE R ENTEEED 6 8 H IR T X W IEAI2iX,
BEFOEFFIZLD | FIIRONTINITAFES LD,

61 CME Czech Republic B.V. v. The Czech Republic (Partial Award in the UNCITRAL Arbitration
Proceedings 13 Septmber 2001), available at
http://ita.law.uvic.ca/documents/CME-2001PartialAward.pdf, para. 410.

62 Jd. para. 409.

63 Compariia de Aguas del Aconquija S.A. & Compagnie Générale des Eaux v. Argentina, ICSID No.
ARB/97/3 (Award 21 November 2000), 40 INT'L LEGAL MATERIALS 426 (2001).

64 Jd. para. 57.

65 Jd. para. 41.
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40> Y HET b B AiRIE O E N ECHI T
XX
55 3 THDZRMIZE ~ T H Bk

PG G030 4 A KR E DO BRI SUTE BT EIC — BARET T, £ O FhioiE
RITRAEHITH D,

[FIZREOMIGE B UREIL, & LIEERT VB U F o ORH Fﬁ(’l‘ucumén DITBFK
HFr & Te) | %w(ﬁ%#mlﬁﬁ%%*bfwtﬁ%i 0D EIFFSHEIT D BIR
BT b D ERIRINTZTEA D TR LT, RGO, T FHER—H) IE’C“ZP)ZD% 8
ENFETHOT, Ffixarty v a VEHITESL n‘w%ﬁ#ﬂ%?#ﬁ ZHE > THERNRG &
KDL ZLIFERSI NN EWNWI LD Tho7e, HETIUX, b LERENED X HICHR
SNz BIE, ICSID iz RO DMR ZME LT b D EHRINTLE I DTRYLEL
DEFRTH 566,

BT IE, [Tucuman (2 LEZKNERICE§ 256K 2 Tucuman 17 BEEHFTIC A FET
5l B0 LR, T F o RENC R L CENECHIFT CHETE 2
&% & DIFEOBRIICITFZ YT, A BIT 6 8 RIS [ZHER—] 2K Lo
T, ICSID AN EE S PERDFERZWIT 5 Z Lide\) Ll L7267, Z DO fHT
IS, MEERHFTOEWR T 5L 2 A1, e xiERarty v a VO
HYEEEHESR T AE > C Tucuman 1TBEHFTIC RIS FEREZRBELZL LTH, £D
T &E. A BIT 5 8 RITHE» THRMITHAD < FER Z & ICEBEREH T It 3 2 i DM
MOBENTR BN E NI ZLTHDHEEZDNDS,

Z OfhEHIWT D 2 F-4%  ICSID O FECHIWT B LA IE > TikiE S - Frill ZBE ST
HHEEHEIZ BT D AR ECHIFT DR 2 3 A D 13 2 & Z4EA L 722369, F—%TR*
T 2RI B 2 BT OHINZ B L Tl FrZEBERITIRO L 5 R85 AfRZ R L
7

R EHIFNE, 55 8 4 2 THIT BIT EX DOiERICOABEHEN DD THH- T, 7=
& ZFKNTHES G RZR EN BIT ERICESEHREHE RV AES L LTH,
Tucumdn 1 TEFEHIFT OFEEHENIZ & 2 B 123 LTI A SV EfEIR L7,
PSS T AU PEBEHFT O AR T, 5 8 5 2 HIZED b/ “HIR—1%, IBIT
WZESFERERZ HRICERT 53 *J%éwiTth/%/ EFn[E 2
W% BIT ICEX Lz L Ok ICREL THEAIND, RFEHEIT, a2y

66 Jd. para. 42.

67 Id. para. 55.

68 Douglas, supra note 30, at 276.

69 Comparnia de Aguas del Aconquija S.A. & Vivendi Universal v. Argentina, ICSID No. ARB/97/3
(Decision on Annulment 3 July 2002), 41 INT'L LEGAL MATERIALS 1135 (2002).
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g VEINCHE S ) R Tarv vy v a VEBKORMITER LT L OFED
FRRA L ICIFE A S,

()

55 8 klk. [—H OFEFIE & fth 7 OFHIEOREZR L DM OMETh-> T, Kl
EO T TITONIZEEIZEHT 2D 2 —KiIch->T\d, EEFDBRRIZ
Lo T, ENBHDEBEEHMNCHEEN LD, £ L ThHs, & 8
FE, ROERITHNTE LT, HEZRDH KD BIT 2 HERDER Z FiET
52 EERDTIIWARY, %0, BIT O F Tirbn -8B L b
T ThHD, 2D LIE, TREEDOHIRENCEET 5 1S &7 5 A4 BIT
511 5250, NAFTA 2 11 BICHE SN2 RBITEEZ ANEDGERK LT & OFER
FEREFIIMPRIAFETE D L BET D5 NAFTA 5 1116 £ EXHRITHA 9,
L3> T, ENEHFTCATES NGRS, & 8 &£ 1 HOERIZKIT S R
BED T TITONIHEICET %) (TR 201, & 8 & 2 HITwEH
END, FRIEESO RMETIE, Tucumn ITEEHFT~IFES N REICL D
Tucuméan BFIZxT 5 a2t v v a VEEKOFERIZ, BIT O FT{rbivz
BEICBET 2% LR ET 201X, —R LA, 8 5 2 HOM
FNICH Y . Fhi D [ HfEr) RIRE R T 5 Th A 5,

ZOXDITFRIER S, TREICET L2005 LW 5%, BIT 2S5
K2 TR BRCESFERICET 20F L bE®RT L LMRLIZOTHL, ZOfF
BUL, PREECHIFT OMEIR & ITIER IR T 5, FIEESIC IR, T2ER—15&m
X, 72 ABEENTNC S FEREZENEHFTICMHFELZE LT, @WAINDZ &
272 %, FRRIZEERICE o TiE, EPREE Fe b BRI S TR E O F TIThh &K EIC
B3 24 2H->TWDHOT, FIZICHBITH5RERE, BEIZBIT DRI & AR
L2 EEMEER LRV DTH D,

3.2.2. Genin v. Estonia

Genin v. Estonia 11 ClE, KER TH S Alex Genin & BETA BT 5 —>O=tt
(Eastern Credit; Baltoli) 23545 C, Eastern Credit & Balitoli [, =& h =7 JEIZESW0
TR SN T4 AR T3 % Estonia Innovation Bank (EIB) ® =% ek ECTh - 7=, EIB
IS 2o - 7= Eastern Social Bank O34, = A2 k=7 OH1J$R1T T % Bank of
Estonia 737> 72552 THEA L7z, L LEE A E O%IZ, EIB (X Bank of Estonia (Zx} L |
INTG A= NOR—ENHDH Z &A@ L, Estonia Social Bank &, /X7 A2 — kD
BEEIZ LV AL SN OIEFORELZ RO T, =X F=7 OFHFTICRF LT, S HIT,

70 Id. paras 38 and 55.
1 Alex Genin, Eastern Credit Limited, Inc. and A.S. Baltoil v. The Republic of Estonia, ICSID No.
ARB/99/2 (Award 25 June 2001), 17 ICSID REV. 395 (2002).
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Bank of Estonia I% EIB O8Rf76uiF 2 EIE L= T, EIB X=X b= T7ITEEHIFT T4 &%
GRFHE ALY DN % S o 1272,

R, 29 L O ENFROBMBORIC, A k=7 « XE BIT OFT, = |
=7 MRGKICHER LTz & Offsk % ICSID f#BHATICHFE L7z, =2 h=71%, ICSID
E B FTCAT EE ES N3 RITEIC X =T OEHEFTTHELNTEBY . BETIENLLD
7] U A5 D T O 5 HERI 2 85 L7 & O JIRIOHIR 24T - 727, T2 k=7 « K[
BIT (2331 % [ “# R R RIETRO L 3BY Th 5.

|

%6 5%k
1. REDOHBIZBWT, B&EWF &1L, — HFORKIE & M5 OHFRIEOER X
XSO OMFTH > T IROWT NN HAE L UIBEET L L0 &V,

(a) Yi%— 5 OFEHKIE & Y% 5 OFHIE O ERXT20 Mo E &5

(b) 5% — 5 OFFAIE OSMEFE Y I K o T4 5 O E oo E R
ES I NEC R oY d Wik '3~ o))

(o) HBEITH L TAFRKIC L - THE A BN XUTAIR SN MR DR E

2. PG U AT, S FE L TS L QWA m U TR E R
D5, WG KEFRNCARR T E RV, S E RIS S O i
WD T DIZWICTODT IR T 5 2 L 2 RIRTE 5,

(a) MDY HHE Tl 2 — 5 ORGKIE O FNEHH T SUFATBECH T
BEEs

(b) 3 1 AT RE 72 LARTIC & B S L7 gk Fie

(o) 5 3 HDORMIHE > 1= Fioi

3.(a) Yr%IE BT A8 G ORI D 72 01255 2 18 (a) i (b) I2hE - THEFF L
TNz & KON EFORAEORND 6 EHMNRB L2 25 L
T, YZERIIEEE, ROWTNDORE S b 5 bk G O g & F
T2 EE, ERICIVAETHILZEIRTE S,

() 196543 A 18 HIZT ¥ > h v TRk SN -EHFE L O EZOER & DO
DEE G DRI BT 2 558 ICSID £:#9) 12 & » TR¥AL I N7 &y
GFRERE X — e LA T OMIEN YN0 Y FETH
LEEITRD,

() BEEHPRRREEE X — DR TR WIEEITIE, Y%k ¥ — 0B
TN 75 i) g

72 Jd. paras 30-61.
73 Id. para. 321.
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(ii) EEEA E B RGBS | 122 B 2 (UNCITRAL) O fp# RN HE » 7- 3k
Gv) OB HEE DHEICAE T DA, oo fhEkibl B ST o fhE A
2B - Tk

TAN=TOEEERZFTHASOTTa—xr 7 /L RERHL, BLE L BIBIZ—o0
R 2R U M5% 8RNI X 2 EAN TR OIS ICRB T 5 &k ~7-, FZd=IE, 1Y
AR O — OMER A DN ENECHIPTICHRS T L, tho— OB NITBFRICIKFZ., S HI2Z
D ORER B CUTSBLAIRE ) 23 BIT & ICSID SHIHE » TG 2 A ERICHFET 5 2 L1
RFOFROFH], LV DITFETHRELZRETHE VI HUIZERIIKTHTHA D
& H IR,

EE AT, HREHFITNAEREZ A F =7 ENTOFFRIZBWCTREE 372> T
WRWE DT, IO DERE R, MEEHFTOHRITROEY Th o7z,

EIB (T & % Estonia Social Bank D35 DA & EIB O rEE LI BH$ 5 =
AN =7 TOFBIT, AMEFRICIBNTHERT D 2 &2 FmERRD TV D MRE
BT D IRE OFERIFE & X FE— T2y, EIB 2K > TIT O BT
L, ZJEDOBTEIZEIT 5 Bank of Estonia MiEEITADT-0IZ EIB 23~ 7=
HEL, FEOFRICEEL 5 272 EIB ORFBEIEIZH DO TH L0, =
D EE, ERNFRICBIT2HEFEE L, RMEFRICKTO2YFEELTLIHDT
EAAAN

(i)
TAM=TIZBWT EIB 28 3R L7CRHRIEIN & o ATt TR IS & - THiR
SR RIEIR & OFEIL, 3% 5 < EIB O FFRERICB LT EIB 237 - 7242
FFRORPUZ L > Thie b L <RI TE %, Bank of Estonia ODIREEZE L., Wi %
mIE L &5 &35 EIB OfAix, EIB Ok (D HEKELET) 0720 TH D &
FRHC, ZOMHEEE, B0 F. EMNHE L. EIB OFEBIOEIRIC K > THEE
BRI RCOERDOEZDIZELNTELOTHHD, ZOZENTA =T
IZBWTEFAE R OREZ LIIW LN TH D, FIRDEIE Z W 5 HER D & 2 i

DFEHFTIEZR, A7, ICSID hEICHFES NI TR E MG 1L, R OB
ST INLERIEDL LD TH- T, BIT ODiERTH D LERENFEET D
LOMHAEL TN D, BFMFELAELSELEFEFEDONL OOMEIE, =& b
=TICBTLHHFRICEBNTHRMEE TR > T D0, [&EHS ) Zh B IRILR
LI TELT, Leh-> T, FEIX ICSID fhkflE LRI 5 2 & 20
Fohpun,

(i)

7 Jd. para. 322.
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T A F=TE, A BIT % 6 4= 8 1A EIB & KEHO IER IS & A3 0
T, EIB =X =7 OENERHFT LATBEHIFTICIEF L2 &k, 20 T8
&tk Mg A ICSID fhkICAFET 5 Z L 2 PRI _RETHD L FELE, L
L. BEICiR 7= X 512, EIB 13T _XRCOMEORIEOT-DIC, wiFOEILE
T A R=TIZBWTEH I IEDRINEDN 2o 7o, JRENARLE: BIT I2 X - TER
INDEEmG % ICSID [EICHFE L 7=Dix, RES N E S5 BIT Lo
s OMERNZ X 2 B ERHE A RO 572D TH 575,

2O XD ITPEEHFTIT., FEREROBLENS &R 2R ER L. RIETET D
’—:%*jo %I’E“@%@J%é/ﬁf L/f:@wc“ﬁ)éo

3.2.3. Lauder v. Czech Republic

Lauder v. Czech Republic F#FIZHEWTIX, KEERTH L HEN, F == - KE BIT
\ZFS T UNCITRAL I g 258 L7c, JREIL, #5572 BIT OHUEITER LT
L& ROEN S DERIZ Lo TREDRH - R FIS T 2 BEMELHENL 2T &%
HE T D MEHE 2 kD 7276, KMEOFFEAT 7IE, CME v. Czech Republic F#f: & [ LT
b5, FEIE, CNTS OFETH S CME Z3B L TEY, CNTS 23F = 22 DENEHIFT
WCERFLEOFRZEZ LTV, KEZEWTIE, &, CME 2R4A7 % CNTS #:X
FREICE D S0 BIT ICE > TRESNDNERETHD &L FiRE L, HEITD
DEIZONTIE, Frblaho 7T,

Py AL L 72 SRV IE. W TRy, AIEFR ORI, F = = OENEHIFT &
OAPEBHFTICBRICHFES LTV D 728D, Ak BIT 25 6 5k 3 HHIZ K o TAHAREREAHFT A
BEEHLITHET 2L 2T oN2 L0 bDOThoTz, HEICLIUE, Zhd ok
AE R SAELT, EFEAIIERI CREEZROL D TH-> T, Lo TND
FREIZ T R COFFICBNTH—TH D,

F == KEBITH# 6 & 3 HO I “HIR A RIETKRDOLBY ThoTe,

(@) MFOIAEDHNG 6 fEH R0l L2 %%, BEERXIEISHIT, &&EH
PR ERSE o F— Mgk o —OBIMBYeHl R, EEE R ERG NEE A
KOPERIRL, SUT L FEHE NG T T D MM E O MBI OV hiic
W~ T M2 s U & D MEUCHRR O T2 DITHFET D 2 L & &
HICEVFEETDZ E2BRTE 5, YkERI2HEN, —HED X5

7 Id. paras 331-3.

6 Lauder v. Czech Republic, supra note 3, para. 42.
77 Id. paras 77 and 143.

8 Jd. para. 154.

7 Id. para. 156.
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BELERGE, WThoOMPFYEEL, TOL ) ThaeEDDHZ LT
X5, FIELUTOZ 25T 5,

1) YN, UHERIEMIC X > T, EATRERMKAICA R S
R FRUNE S T, RO DITHFES N TV RN &y

40

(D) YFZE RIS, Y% PO Y EH CTh DHWEOTEEHPT, 175
FefIpn, XUIHERR & 2 BRI . Ui P a e L Cninz &,

APAPEEAIPTE, FEREO B, [F UEREHFFE CREIZ L > TH UHEEI L
T, H7p D PRI R O CUD) 5 4 FE Th D RE O R 2 BT RS D0k
WMERTDHZ &) ThHDHERRT8, Z DT & &I, fPEEHTTIX, F = 2 OENEHF
Bilx, B EELERLERERZR > TWLDOTHY, [Lauder Kb F = aHFnH
b, T = aOERNEHIPNCIIT 2 ZEOFRITEB N TYFEE LR o> TR SR L728L,
ZO X DI EFHTX, BREZDT = a0 ERNFHFTICRKICIE S GFEREMFEL 28
BICDH, [ZEFERIFHEO FTHRMESMPEFRICHFA L 2 aibsns Lo
RIS > Tz e b b,

3.2.4. CMS v. Argentina

CMS v. Argentina HFEIZIBWTIES2, KEDOZETH D CMS 23, 7B F o - KE
BIT (29> T, 7B F % ICSID fh#IZHEdk Lo, AIFEFFIZ. CMS BEEE1T-
TUWeAE3, TGN IZEH S D T AREOR-ERRERIEE T VB F Mg LT Z &I
B 588, T B TF AR, A BIT OF 75 3 (a) DT _FIR—M FRE L EFH D FHH)
SR L OERIPIFR AR L, TAB T OERIE, TGN 2R EHIFTNC ik
LTEY., o, OITERHE L RO TWDH T2, CMS [Z[E Ukrd 2 A4 BIT (25250 C
EICHFET D2 Z LIFTERNENI DO TH T,

M F R SR ORI B L Cp#dcfpniL, [ICSID I FT OsEHIIE, 2K
FEOFHRESGMITE SR EIF, & K%fﬁ@ﬁﬂ)llﬂ%ﬁ#ﬂfﬁf%bh’(b\té: LT
Hy BOLDOTHLING, TOZ LIFFNICE S FEREZMRICMNFET L2075 b
DTITRWEHIR L TE 2 a7z, fhEFHIFTIE. CMS IZ L - TIXEWNEHPFTIC T &
DIEFH SN TNRND T, F—%ﬂ%éﬂ FHETHDHHE T4 3H (a) 13 CMS (ZxF LTI
B SR &l U7z, BT JAuE, THHEOERIE DO T T, 44 EFH bifRkE

80 Jd. para. 161.

81 Jd. paras 162-3.

82 CMS Gas Transmission Company v. Argentina, ICSID No. ARB/01/8 (Decision on Jurisdiction 17
July 2003), 42 INT'L LEGAL MATERIALS 788 (2003).

83 JId. para. 1.
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WbHELD] DTH D8,

3.2.5. Azurix v. Argentina

Azurix v. Argentina FFICRBW TS, KEOSAETH 5 HEIX, 7B F 0 - K [E BIT

WZEEDSWTHRE X LT &2 R L2 Tz, 4 1E. Buenos Aires MIZH1F %5 ETFKES
HEITRT HREOHREICE LT, #E0 BIT, MhoEERE, KOT VB F AEICHES<
BHIGER LI FR L, REICEE ZhboiEiid, 7B rF o afEZnE
H DAL & £ OMITTBUNE O NG D1ER K O EZR OBITIZ X > TR S % 86,

ALK LS T, JREMNBECT VB F o ENEHFTICHFEMAFEL THBY . Zh
$N¢MT%7*@r4%ﬂ A SR féLﬁ%%ﬁﬁbh%@T%éﬁ% A
ThEEH T OB EEM T T E SN D &G LT, —HOFERONT T, JJEOT LB F o1
24 TdH % Azurix Buenos Aires SA (ABA) 73 5 {4:@??13244(7%72 LT THY,£72 ABA
& Buenos Aires JN & ORI OZEKIE TIZET 280405, INBHFTICAFES LTV, SBIC
BEE 1L, Azurix & ABA 23 26 OFFRICE T 2BOR O T 2 OiER TEI O FLA# X, ICSID
RERFHIFTICB T DML O L [F—ThH D LFROTWND & H TR L7287,

AP EECHIFTIL. CMS v. Argentina F/FOMEHIKZ 5 A L, RN TIET LE
T OENBHIFTICE T 5 Bt TlL Azurix © 7 VB T UIFIE G Y FE LT T
Tz, TFRR ) REITRB SNV EHPR LTS, 2o X o, fhEEHPNT
CMS v. Argentina FH 2B T 57 VB F o « K[EBIT @ [ ZFHR A {qJ%ﬂZ*IE@ﬁﬁF%R
B LD TH D,

3.3.  [EWNRE T iEER S HIC B3 2 4

3.3.1. Waste Management v. Mexico

Waste Management v. Mexico 235V T89, fhEEHIFTIL. NAFTA % 1121 5D T
TENKHE FRPMEI N TR, FEEMEZ RV E I Lo, R W TK
E D&t Th D Waste Manegement (£, A F T 2TxF LT, % 1105 FFOANENDNETR
FREMUE K O 1110 SROPUABUEICE SV TRERZ#E L7, ZhbOfRFER &> T
WD, A E AT aDITEREE L ORI D=t v g VB LIRGERE DER & S
NOHEETH-T,

Ay ik, R OEMEIZEB VT, Waste Management 75 NAFTA 45 1121 508

84 Jd. para. 80.

85 Azurix v. Argentina, ICSID No. ARB/01/12 (Decision on Jurisdiction 8 December 2003), available at
http://ita.law.uvic.ca/documents/Azurix-Jurisdiction_000.pdf.

86 Jd. para. 1.

87 Id. para. 37.

88 Jd. paras 89-90.

89 Waste Management, supra note 4.
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ZORT D L0 ISR ENRGE Fhi e AT 2 M 2 ER/ICHEL THWRD O T, AR
Xf U BB X B M 2 AT S 0 & TR L7z, NAFTA 55 1121 &3, RO K 5 ITHE
T2,

1. (#%)

2. fﬁ%é%%f%é%k%%i LUF DRUENTTZ SN D35BT DI, 5 1117
(ZEESWTRER Z P EUCHFETE D,

(a) BEFR L ZDOEEN, REICHE S NI FHAME > TRRICFRE T 5 =
&

(b) HEF L ZOMEN, H 1117 RIHESNDEN & SNDHFYEED
FEEIZE LT WL ORI E OVERRIZFES < ATBERHIF UL =L R
FTIZ B W TERAAZ IR LA L < 13 O Sk BRI\ TR 2 Bilth
L. XFZnbodkna L IEFR ok T oMM 2, BEETLHZ &, -
72U, g Y EEOEFRI D ATBEHIPT UL ENESCHIFTIC B T 28 E
BEOZ ARG RV EIRL, B, T OB IS 2 FFk
whR<,

()

JFEE, ICSID 2k LT, 22T ) JiEE (waiver) | A TWed, £ 2T, T4
X anENEEZET, NAFTA 5 11 mUAAOIERIZ L > TRI N D BHBITHE D ERK L
7oL DEREZZLVNIR DMPMITRIC S . UREAEEITEH S LR Tz,
ERRIZ, FERITAET A A X a2t Th 5 Acaverde 13, JFE 72 NAFTA (235 < 34
Z AR IREHIFTIAFE T DA, A % 2 2 OITBHRERAIC KT D aF A 2 BHAG L Cuhc9l, il
B B FHEE L, Acaverde (X A F ¥ 2 OFENFHLIZEBV Tk NAFTA DA O LRI B
TLOEREZRLILTTNDOTH> T, JHEN NAFTA fPICRBWOTRILE LTV %5
JF IR (NAFTA /%) & | Acaverde 23 ENRGE FREIZIHB WV TRILE LTS gi}?@. (5
t?ﬂ&iﬁﬁé&i%bt@f@éwo:@;5@@% T, TEFHRA ) RSB

HOMEHIW IZ B W TR SN HEZ ANEDENIEIZE S G *E.k&"ﬁ%“n’*’] ZHk
<FHRIEA & %EE'J?ZS%Z%E@U LTW5

U7 DR ERECHIFT O 2808 7, i & Acaverde 73 NAFTA ([2iEK T 5 & S A
U IHE] (L THLMZTTWSOT, & HIZ NAFTA % 1121 20 F T, [ENBGH T

9 Jd. at 234.

91 Id. at 232-3.

92 Jacob S. Lee, No “Double Dipping” Allowed: An Analysis of Waste Management, Inc. v. United
Mexican States and the Article 1121 Waiver Requirement for Arbitration under Chapter 11 of NAFTA,
69 FORDHAM L. REV. 2655, 2673 (2001).
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EH T HRBEE RS TND LB LT, SHERE, R L5 0BTz,

NAFTA O —O#iHIEIC & 5 NAFTAER & S5 #E I BE LW ENRE F
REIZB T DHFBPMTOND ZEABET L LITMRTHY . EDEAITIE,
%9 LT Ay NAFTA (2D < P#TFHE & FIRFICAAET 2 2 L IFFTRETH 5,
L2a L, MG OERATEIA A CHE D O HORT 2EME#Z A L TW 2551
I, RENZEORFICHT HHERND _HOFREHGLZE LB ST AT DMFE
T D720, U OOERATENT B ITORFFICITME CE /e, Zhid, £
ST, NAFTA % 1121 oA EHEL L9 & LTWDH Z & Th 5%,

O X OICEEE R, TENRGE R ) 5 Th 5 NAFTA 5 1121 50 BEHH3,
BEFZO [ZHEOFIRE] #5720 THL ML, YZHNEERT H72010F, #
BRI T 2Ottt NAFTA EX & S HHEEICREE T 5 ENRGHE 2 MEE L2 T
L7 67 FAUIENBGE FHilc T 25 RIEK & NAFTA ki1 2 3R IR K 23 5
o THHRETHL LW LI-OTHD, 25 LizHbnE, [ ZHERA) [fpERGEEE -
T ARERBHIFT O—dHDHWr & 13, SN TH 5, LEERIE. Acaverde 737> T
WA E R FEL. JR452Y NAFTA (#1238 C NAFTA K ThHH LB LML TTWVS
HEICEEHT A2 LD Th L7120, 5 1121 R EIET 2 PEANICH D, LeR->T, Axv
I DRI IR I D & fbm L7294,

iy, RORHE R Z AT Lk AL, Z2EGE R o & BT 28 Le, Z oA
([ EAE NAFTA 55 1121 RiCB 1T 5 THiE) &3, TRIE SHL. BRIE S 724728 X3 )
THVB, ROLIITHI LT,

EHERIECESS AT 2 60, avtby v a VBN EKTTHZ L
X, EREN THE) L5 &b TE S0, NAFTA 5 1121 ZsBET 2 T4
B LWz, #1121 £RBET 5 D1, ZH A K2 NAFTA O T CEES
BHEOEN D THE) ThD, #1121 T, TNHEBEBESOO L~r
TOEBEBEOBERIC ST, 7o, NAFTA O T CHRIFATHERITA TRV
RRESAICHE A S5 L Iddite 2 L N TE Ap\ 96,

ZOXIITHERIL, B 1121 RiCBT 5 THE ] ofE&ix, NAFTA 6 11 E(iZ L -
THEND EEHBHEICESWIERATHD LD A2 L o2, T7hbb, B2 13E

93 Waste Management, supra note 4, at 235-6.

94 Jd. at 234-9.

95 Waste Management, ICSID No. ARB(AF)/98/2 (Dissenting Opinion of Arbitrator Keith Highet 8
May 2000), 15 ICSID REV. 241, 246 (2000).

9% Jd
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BRILZE LD NZ Lid HREO 5] TS D28, @] ThHBEERTIZRN & DR
fi# Cdp 597,

SO ZOfpE AN, TIZB LT (with respect to) | &9 CEDEMIL, "relate to"<°
"concerning" & W\ o 7o LE XV HLEFEM T, B, oL LOTHD L %?‘aﬁfﬁﬁ L7298,
T 2, BT 207 5EF ) &0 5 5 1121 2ROLE 13, NAFTA JERK DT
ERERI N ORFERIC D DR A2 EWRT 2, DF 0, BARL TEAER] 1355 1121 &KW
O THEE ] IZITHY L2 o T, EFIT, ENBGEFRiC BT 2 RKICHES CFERZ K
FTLHILETRERSNLARNLENSIDTH S,

CORKERPEINT 55 2 1%, [ ZHRA ) RSB 5 —s# o & [F
CThdEnx Lo, RFERIZ, FHRFERPAELRD ZE28BE LT, ENFRICBT
DaEREMETFHICB T 25RO XH LT2DTH 5%,

3.3.2. Thunderbird v. Mexico

Thunderbird v. Mexico FH: (2B TIX100, KEDOSHETH 254573, NFTA 5 11 F=E(iZ
o T, AXTaZMFRY UNCITRAL f#ICHEif L7z, REEOFERIT, A X 2B
WTH — LR EOFELTH> CWEREDO 24 TH 5 Entertainments de Mexico
S.A. de C.V. (EDM) £ ZD 7 N—T7ESFHZB LT, AF v and oiEICBAT 550 T
H 5, FEIL, EDM I LENERER LD b AR FFEEZ 522 Lick> T, A%
273 NAFTA 25 1102 2O NERAFBZH (EN L2 O 15k 2 L7101,

W5 A %> 23 52 NAFTA OZEEHEV EDM (BT 2 ENBOH T O BEEE 1T -
TWRWE L, RIS, MEICHERZMAFET 2 RERIC B W TEBEIC X 2L A I3T O~
X Tholzthif Lz,

Z OREIZE U TR EREHFTIX, FER O FEDBRICE B FRe D BEEZ1T 9 &
D EMFIIEANR DO THY | ZORIENZOFROEME TIHBIND R HIEX, 43 IBUJH?
720 TR ?k@ﬁnf%ﬂfﬁkﬁ‘é I TiEn &b, AEFRIZIVTIE, EDM %
X, REPME TR AEED D IZHTZ-> T, AXF BT 2R TRz th bk s LT
WIRWD T, PEECHIETI, Ei#NAﬂA 1121 SO EA 2 i 7o LTz &y L7102,

Z OREGEm OB BT & UTHEBHIFT R, TENBE FRilEERl] REOFEHH &R E
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IZIRFTHICHTD | t&zl@@ﬁ DarRIRIA & B2 5 ENBHEFETH - ThH,
[ CH&EICEEST 25812 iﬁ«f@lﬁﬁ%%m%ﬁﬁb&ﬁhi&%&m Fio. H
WNRCE FROEER ) R, BEFEE T T, Z0O0A « XT 52 BENEEZ AET
ENRGE 2B T DHEFI B IRIRFICHEET 5 Z L 2 8RT 5, Lien> T, [ENBHE Bl
FEM | RO T, mﬂ@éfﬁﬁﬁéiﬁj%%énﬁw:kmﬁéo

v) fh&EppTIc L b T2FHRA ) FHICE T2 g BEEoSCEmmIL, &k
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PRI Lo THITR 5 Z &3 TE D23, il ¢, HEFEN [ “EHORWE) 25 TLE
DVAINHD EHHIL D D, ATFRGFAM) REE THEER) FHEE, ALY R7
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oL, BEEFNEBEMEICIFT21Ch0, HEFIZT Tl 200A - XiLT 5
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WHTETNDEEHEERD, LnL, FRICHESEHREZ T TR, HESERET A
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Th, FAUEREBREIHHIAFTET L ENTE 20, FROMEEZHET LN T
5, Lo T, ZOFA 70O TEAKEFRBEER] REI, AEREFRICHT D
IS R R E 52 5 LRIRFIC, AT 5 F6E 128 b D IEMARREREZRET S
Zlicv s,

5.2. DONE®D BIT/FTA (Zx7 5 R

LU EDOARFEORRFH B O E BRI LW Zhh b3 5 BIT/FTA X LT,
ED X IRBERGEONDLTHA DD, T, DAREMHFR L7z BIT KO EPA 1281 5 #
EARARIIE, [ZHRA ) o TENEE FRAEER ] Tho, TTERA) 280
TWAHDIE, B+ b= BIT26, H - &k BIT127, H - 32755 2 = BIT128, H i BIT129,
H &> 2L BIT10, H -« 8% 2% BITL, H « >4 R—/L EPA132, i BIT13, H -
AN hFABITB4, H - ~vLb—37 EPABS, H - ¥4 EPABST, [ENEE FREEER] %
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o
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9%, H- 077732 BITH 10 5, H# BIT 4 11 4. H - £ =L BIT 2 10 4%,
A3 22 2 BIT % 10 &Ri%, g 2. BEZXAEICBIT S HREICHATL2H0) &
DWVE TERENSATDERE EOHS ] LIRS ERZLTWDLHIOIZ L, B« U HR—
JEPA 825, H#@EBITH# 155, H- X FABIT# 145, H-+-~L—>7 EPA
85%. H %4 EPAY 106 51T, &&EHF] & HREZDOMEICEL. ZOBHEITHED
EHEZONDMFNRESINIZZEICIVBATHRELZELIEEbOE VD | &<
EFRLTWVD, MEROMEHIW A E 2 X, fiED T ZFR-) FHEOTTIE, &E
FITFAMNTHESFERTET T, BEEOEITESFEROEEMEICINFEL 2 5 Lif

INDHDOT, WEFZPEEZANEOENLHE Tl WV TREICRERNFEICHE S GERE
1o TWAEEITIE, A UHEREEEMEICAFETE RN VI BRI W T, [THFR—
B RENEEHEND, L, FEFAHGTIERL, TOTRHENEES AEOEN
REFREFHA L TOWD5E. KO BEZAIPENKFEZ KD TND E LTHEDE
KIFR DG AT D55REN A& 2854101, T3R8 FEIREH IR
W, L723o T, 2 d BIT 128 2 HEEFX O FRANEIREII N2 0 RN Z L1725,
F72, %EHO EPA/FTA IZHB W TIE, HERIIFANCE D FER L EMRICATETE 2
W, BEFRREDOIA - T D EENBFICES GERERRICHREZ AEDOEN
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s, TENRE TREER ] RETHDLH - AF 2 EPAH 76 L0 81 &Kid, &
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&, o, TOEREEHET D UIZOEKNHAET DR UIREL YA EZN
ol Z LIZOWVWTOFER] ThDHEEDD, T2 TV THIEIORE] LiX, H - AF
21 EPA OBEICET 2 EZEKEHETH D20, WEMEICHFETE 5 [HEHS) 13k
F. TROLENERIZPDLDBDIZRONS, Ko T, H - A% 2 EPA O [[ENF
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LTI, ZOFTA - KT 54050 TT_ToENRE T o B b K& Ok OHEF
FFET D &L BIT, FEMPRTITEERNOEIESGERITEO bRy, &2, B -
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FOERIRE 1T, T2 b B 91 4% 2 TH (a) (i) L ON(b) Gil) 1Z. BEF M OZF D F24EM3E
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40



BEMEZLT-LTRNEZATHS, i, H- AF¥T 2 EPA L H-FU EPA O [[EHNK
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HZEIFETEDHDIEAD ), Maffezini v. Spain FAEBIDOPEEFIFTIX, Z ORMEICHE T T
THH0MNTND, TLVBrFrERTHLREL, 7B F L« A4 2 BIT 5 10
FRIZHEADNWT RS % ICSID fhERITHEFF L7223, [RISRIEIEL, —EDENRE OB K 13T
DN BRITEEMBEIHFETE D v ) TEARE FidefTil) RETHoT, A AV
E, FEEDFEIRENRRE ST 2 KO IIEASA COENBHFTNISH P L AFEL TN &
R LN, REL, 78T v - 230 v BIT OREEMFBREICEL L, ENRE
FRED AT ER LeWF U « 231 o BIT 2 10 5= 2 ARSI H S 405 & T
RLBGRLTIEDTH D, T ORI UMEBHFTII. T LMOSRKN, BEFOHER & F)
WOREIZ L > TRV FRRHPMRIEL A L TWDLRBIX, £ 95 LIEHEITREERF
HEHEOZEH IS TH A H L, ZAUXFEFEAERAI (ejusdem generic) & 52212 —ET 5 |
Liftiam L7210, Z YIRS AUT, RAEEMBERHEA BN T2 LIk o T [ZEFR—
B 7 MEHER ] FIETLONRZTIERROOLNE ) ThDH, Lo LA EIH T
X, B TlEd 508, [ ZHER-) REZREEMBPBREIEKILT 5 Z LI2 K> TEET
5 E1E, 12 < OENPAILECR (public policy) D & L TEEMR L TW D EEDERKME
ELONZTZEIWLRD ) OTHEDLNLNWEIBRRTWNAHML, 7= Lz, REEFBESH
EA SRR TR T 5 2 Sk, A E O BIT/FTA (21T D F G Gkl B 2 BRI 28
B 5 L7 n B0, MEEHFTOW S TASLESR ) OFRE L1 TH 50T 65
TRV, Lo T, ZORICETLERDIBEDKETH S 5142,

F=I2, ARoOmEHE. FBRFICEDS GER (Wb % "contract claim") & FKINTEED <
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BRyd 5143, &0 i, HERNICK T 2P EEESREOMRIL, £ OB 72 REO
— 2 CT®H%, SGS v. Pakistan FTlx, AA ADEFETHD SGS 23, /NF AL« A4
A BIT (ZHAWT, N"FRF % [CSID FEIZHEdf Lo, RIEOXLIL SGS &/ 3F 2 ¥
VEFE DO E KD DO TH -T2, SGS X, /3% A& [ BIT _EOANEN O
SERRFFERUE & O E OREE - (REEFLEISER L7 L FaR Lo, NF 27 0%, SGS @
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MEFFOLRE LIZOTH DU, T7200, [EEEPRITAFE S U755k 2 FEREANICIEZRK
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HDT, FRNZBWTEE SN TS L D0E & BEEAR I AP EE T SGS D7 R %
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411 (2004); OECD, Interpretation of the Umbrella Clause in Investment Agreements (Working Paper
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P& ONEtE MR ICET 2 AAREE R 7T 57 v 2 NRAEEE o oWE. Ak 11 4
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ﬁ7ﬁwwvv—y7m%h

R EOBEEEICET A EREE XA EEEOBOWE, Pk 194 4 A 3 BEL (H-Z¥A
HA%

B EoBEEOMRLICET 2 AAELE AF T adRELEOBOWBE., Yk 1743 H 4 A%
g 8 5 (H- A¥x 2 EPA),

FRIS A 720 B EICBE 95 BARE & TV HFnE E OO E, TRk 194 8 A 14 HS:
%5 8 5 (H-F VU EPA),

Accord entre la Confédération suisse et la République islamique du Pakistan

concernant la promotion et la protection réciproque des investissements
(Pakistan-Switzerland BIT, /3% &2 % >+ 2 A & BIT).

Accord entre la Confédération suisse et la République des Philippines concernant la
promotion et la protection réciproque des investissements, 31 mars 1997
(Philippines-Switzerland BIT, 7« U ¥ « A1 X BIT).

Accord entre le Gouverment de la République Francaise et le Gouverment de la
République Argentina sur l'encouragement et la protection réciproque des
investissements, 3 juillet 1991 (Argentina-France BIT, 7 /¥ F >+ 7 Z & BIT).

Agreement between Australia and the Czech Republic on the Reciprocal Promotion and
Protection of Investments, 30 September 1993 (Australia-Czech Republic BIT, 4 —
A2 +Z U7 « F =z BID.

Agreement between Australia and the Republic of Hungary on the Reciprocal
Promotion and Protection of Investments (Australia-Hungary BIT, 4 —A K7 U
7 e N> —BIT).
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Agreement between Australia and the Republic of Poland on the Reciprocal Promotion
and Protection of Investments, 7 May 1991 (Australia-Poland BIT, #—A ~Z U 7 -
AR—7 > K BID).

Agreement between the Government of Canada and the Government of the Republic of
Argentina for the Promotion and Protection of Investment, 5 November 1991
(Argentina-Canada BIT, 7 /LY F o - B+ % BIT).

Agreement between the Government of the Arab Republic of Egypt and the Government
of the Kingdom of Denmark concerning the Promotion and Reciprocal Protection of
Investments (Denmark-Egypt BIT, 7> ~—7% « =7  BIT).

Agreement between the Government of Canada and the Government of the Republic of
Ecuador for the Promotion and Reciprocal Protection of Investments
(Canada-Ecuador BIT, %4 « =277 K/ BIT).

Agreement between the Government of the Republic of Hungary and the Government of
Mongolia for the Promotion and Reciprocal Protection of Investments
(Hungary-Mongolia BIT, /~> 4 U — « &> =L BIT).

Agreement between the Government of the United Kingdom of Great Britain and
Northern Ireland and the Government of the Republic of Kazakhstan for the
Promotion and Protection of Investments (Kazakhstan-UK BIT, » %7 &2 % > - #[H]
BIT).

Agreement between the Government of the United States of America and the
Government of the Sultanate of Oman on the Establishment of a Free Trade Area,
19 January 2006 (Oman-US FTA, A4~ —> - K[H FTA),
available at

http://www.ustr.gov/Trade_Agreements/Bilateral/Oman_FTA/Section_Index.html.
Agreement between the Lebanese Republic and the Kingdom of Sweden on the
Promotion and Reciprocal Protection of Investments (Lebanon-Sweden BIT, L3/

v« 27 = —F o BID.

Agreement between the Republic of Turkey and the Republic of South Africa concerning
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the Reciprocal Promotion and Protection of Investments (South Africa-Turkey BIT,
77U - ~v= BIT).

Agreement on Encouragement and Reciprocal Protection of Investments between the
Kingdom of the Netherlands and the Argentine Republic (Argentina-Netherlands
BIT, 7B F - 474 BIT).

Agreement on Encouragement and Reciprocal Protection of Investments between the
Kingdom of the Netherlands and the Czech and Slovak Federal Republic (Czech
Republic-Netherlands BIT, == + 47 > % BIT).

North American Free Trade Agreement (NAFTA), 8 December 1992, 32 INTERNATIONAL
LEGAL MATERIALS 289 (1993).

Treaty between United States of America and the Argentine Republic concerning the
Reciprocal Encouragement and Protection of Investment (Argentina-US BIT., 7 /L
B F o - KIE BIT).

Treaty concerning the Promotion and Mutual Protection of Investments between
Federal Republic of Germany and Bolivia (Bolivia-Germany BIT, RV 7 « KA Y
BIT).

Treaty between the United States of America and the Czech and Slovak Federal

Republic concerning the Reciprocal Encouragement and Protection of Investment
(Czech Republic-US BIT, F = =-7 X U % BIT).

Treaty between the United States of America and the Oriental Republic of Uruguay

concerning the Encouragement and Reciprocal Protection of Investment, November
2005 (Uruguay-US BIT, 7/ 277 A - XK[E BIT), available at
http://[www.ustr.gov/Trade_Agreements/BIT/Uruguay/Section_Index.html.

United States-Chile Free Trade Agreement, 6 June 2003 (Chile-US FTA, 5 U - k[E FTA),
available at

http://www.ustr.gov/Trade_Agreements/Bilateral/Chile_ FTA/Section_Index.html.

United States-Peru Trade Promotion Agreement, 12 April 2006 (Peru-US FTA, ~L— -
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k[E FTA), available at
http://www.ustr.gov/Trade_Agreements/Bilateral/Peru_TPA/Section_Index.html.

[Model BITs]

*All Model BITs are available at UNCTAD Investment Instruments Online
(http://www.unctadxi.org/templates/Startpage_  718.aspx), except for Canada
Model BIT.

1994 US Model BIT (Treaty between the Government of the United States of America
and the Government of _ concerning the Encouragement and Reciprocal
Protection of Investment, April 1994) CK[E - 1994 45 /L BIT).

1998 US Model BIT (Treaty between the Government of the United States of America
and the Government of the Republic of ___ concerning the Encouragement and
Reciprocal Protection of Investment (1994 Prototype, revised 4/1998)) CK[E - 1998 4=
£ /L BIT).

2004 US Model BIT (Treaty between the Government of the United States of America
and the Government of _ concerning the Encouragement and Reciprocal
Protection of Investment) CK[E - 2004 45 /L BIT).

Canada Model BIT (Agreement between Canada and __ for the Promotion and
Protection of Investments),

available at http://ita.law.uvic.ca/investmenttreaties.htm (7 % + &5 /L BIT).

Croatia Model BIT (Agreement between the Government of the Republic of Croatia and
the Government of the _ on the Reciprocal Promotion and Protection of
Investments) (7 u 7 F7 - £5 /L BIT).

Denmark Model BIT (Agreement between the Government of the Kingdom of Denmark
and the Government of __ concerning the Promotion and Reciprocal Protection of

Investments) (&> ~—7 « &5/ BID.

Germany Model BIT (Treaty between the Federal Republic of Germany and _

concerning the Encouragement and Reciprocal Promotion of Investments [February
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1991]) (KA - =5 /L BID).

Iran Model BIT (Agreement on Reciprocal Promotion and Protection of Investments
between the Government of the Islamic Republic of Iran and the Government of
__ ) Zv - E7TBID.

Mongolia Model BIT (Agreement between Mongolia and ___ on the Promotion and
Reciprocal Protection of Investments) (<6 > = /L - &5 /L BIT).

Netherlands Model BIT (Agreement on Encouragement and Reciprocal Protection of
Investments between ___ and the Kingdom of the Netherlands) (47 > % « €5 /L
BIT).

Peru Model BIT (Agreement between the Republic of Peru and the ___ on the Promotion
and Reciprocal Protection of Investments) (~2/L— « &5 /L BIT).

Switzerland Model BIT (Agreement between the Swiss Confederation and ___ on the

Promotion and Reciprocal Protection of Investments) (A1 % « =5 /1 BIT).

South Africa Model BIT (Agreement between the Government of the Republic of South
Africa and the Government of ___ for the Reciprocal Promotion and Protection of
Investments) (F§7 7 U & - ©5 /L BIT).

Sweden Model BIT (Agreement between the Government of the Kingdom of Sweden and
the Government of ___ on the Promotion and Reciprocal Protection of Investments
[May 2002])) (A D =—F > + &5 /L BIT).

Thailand Model BIT (Agreement between the Government of the Kingdom of Thailand
and the Government of _ for the Promotion and Protection of Investments

(Version 2002)) (¥ A + &5 /L BIT).

Turkey Model BIT (Agreement between the Republic of Turkey and ___ concerning the
Reciprocal Promotion and Protection of Investments) ( ~ /L= « =5 /1 BIT).

UK Model BIT (Agreement between the Government of the United Kingdom of Great

Britain and Northern Ireland and the Government of _ for the Promotion and
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Protection of Investments [June 1991]) (F&[E - &5 /L BIT).
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