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Part IV: Famous Leading Cases

1 T4 AH T 7V GELER)
Hickman v. Taylor 329 U.S 495, 67S. Ct. 385 (1947)
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Mr. Justice MURPHY delivered the opinion of the Court....

Under the prior federal practice, the pre-trial functions of notice-giving
issue-formulation and fact-revelation were performed primarily and inadequately
by the pleadings.... The new rules, however, restrict the pleadings to the task of
general notice-giving and invest the deposition-discovery process with a vital
role in the preparation for trial.... Thus civil trials in the federal courts no longer
need be carried on in the dark. The way is now clear, consistent with recognized
privileges, for the parties to obtain the fullest possible knowledge of the issues
and facts before trial.... [S]ince the discovery provisions are to be applied as
broadly and liberally as possible, the privilege limitation must be restricted to its
narrowest bounds. ...

No longer can the time-honored cry of “fishing expedition” serve to
preclude a party from inquiring into the facts underlying his opponent’s case.
Mutual knowledge of all the relevant facts gathered by both parties is essential to
proper litigation. To that end, either party may compel the other to disgorge
whatever facts he has in his possession....

But discovery, like all matters of procedure, has ultimate and necessary
boundaries. As indicated by Rules 30(b) and (d) and 31(d) [now Rules 26(c) and
30(d)], limitations inevitably arise when it can be shown that the examination is
being conducted in bad faith or in such a manner as to annoy, embarrass or
oppress the person subject to the inquiry. And as Rule 26(b) provides, further
limitations come into existence when the inquiry touches upon the irrelevant or
encroaches upon the recognized domains of privilege.

We also agree that the memoranda, statements and mental impressions
in issue in this case fall outside the scope of the attorney-client privilege and
hence are not protected from discovery on that basis.... [Petitioner] has sought
discovery as of right of oral and written statements of witnesses whose identity is
well known and whose availability to petitioner appears unimpaired. He has
sought production of these matters after making the most searching inquiries of
his opponents as to the circumstances surrounding the fatal accident, which
inquiries were sworn to have been answered to the best of their information and
belief.... We are thus dealing with an attempt to secure the production of written
statements and mental impressions contained in the files and the mind of the
attorney Fortenbaugh without any showing of necessity or any indication or
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claim that denial of such production would unduly prejudice the preparation of
petitioner’s case or cause him any hardship or injustice....

In our opinion, neither Rule 26 nor any other rule dealing with discovery
contemplates production under such circumstances.... Here is simply an attempt,
without purported necessity or justification, to secure written statements, private
memoranda and personal recollections prepared or formed by an adverse party’s
counsel in the course of his legal duties.... Not even the most liberal of discovery
theories can justify unwarranted inquiries into the files and the mental
impressions of an attorney.

Historically, a lawyer is an officer of the court and is bound to work for
the advancement of justice while faithfully protecting the rightful interests of his
clients. In performing his various duties, however, it is essential that a lawyer
work with a certain degree of privacy, free from unnecessary intrusion by
opposing parties and their counsel. Proper preparation of a client’s case demands
that he assemble information, sift what he considers to be the relevant from the
irrelevant facts, prepare his legal theories and plan his strategy without undue
and needless interference. That is the historical and the necessary way in which
lawyers act within the framework of our system of jurisprudence to promote
justice and to protect their clients’ interests. This work is reflected, of course, in
interviews, statements, memoranda, correspondence, briefs, mental impressions,
personal beliefs, and countless other tangible and intangible ways—aptly though
roughly termed by the Circuit Court of Appeals in this case as the “work product
of the lawyer.” Were such materials open to opposing counsel on mere demand,
much of what is now put down in writing would remain unwritten. An attorney’s
thoughts, heretofore inviolate, would not be his own. Inefficiency, unfairness and
sharp practices would inevitably develop in the giving of legal advice and in the
preparation of cases for trial. The effect on the legal profession would be
demoralizing. And the interests of the clients and the cause of justice would be
poorly served.

We do not mean to say that all written materials obtained or prepared by
an adversary’s counsel with an eye toward litigation are necessarily free from
discovery in all cases. Where relevant and non-privileged facts remain hidden in
an attorney’s file and where production of those facts is essential to the
preparation of one’s case, discovery may properly be had.... And production
might be justified where the witnesses are no longer available or can be reached
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only with difficulty. Were production of written statements and documents to be
precluded wunder such circumstances, the liberal ideals of the
deposition-discovery portions of the Federal Rules of Civil Procedure would be
stripped of much of their meaning. But the general policy against invading the
privacy of an attorney’s course of preparation is so well recognized and so
essential to an orderly working of our system of legal procedure that a burden
rests on the one who would invade that privacy to establish adequate reasons to
justify production through a subpoena or court order....

No attempt was made to establish any reason why Fortenbaugh should
be forced to produce the written statements. There was only a naked, general
demand for these materials as of right and a finding by the District Court that no
recognizable privilege was involved. That was insufficient to justify discovery
under these circumstances and the court should have sustained the refusal of the
tug owners and Fortenbaugh to produce....

Petitioner’s counsel frankly admits that he wants the oral statements
only to help prepare himself to examine witnesses and to make sure that he has
overlooked nothing. That is insufficient under the circumstances to permit him
an exception to the policy underlying the privacy of Fortenbaugh’s professional
activities. If there should be a rare situation justifying production of these matters,
petitioner’s case is not of that type....
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